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(2) If the remaining LEAs are not in
rank order by total ADA, the SEA lists
them in that order.

(3) The LEA may then select as its
generally comparable LEAs, for
purposes of section 8003(b)(2) only, one
or three LEAs from the list that are
closest to it in size as determined by
total ADA (i.e., the next one larger or the
next one smaller, or the next three larger
LEAs, the next three smaller, the next
two larger and the next one smaller, or
the next one larger and the next two
smaller).

(Authority: 20 U.S.C. 7703(b)(2))

§222.75 How does the Secretary compute
the average per pupil expenditure of
generally comparable local educational
agencies under this subpart?

For applicant LEAs described in
§ 222.64(a)(2)(ii), the Secretary
computes average per pupil
expenditures (APPE) by dividing the
sum of the total current expenditures for
the third preceding fiscal year for the
identified generally comparable LEAs
by the sum of the total ADA of those
LEAs for the same fiscal year.

(Authority: 20 U.S.C. 7703(b)(2))
§§222.76-222.79 [Reserved]

Subpart F [Removed and Reserved]

m 32. Subpart F, consisting of §§ 222.80
through 222.85, is removed and
reserved.

§222.151 [Amended]

m 33. Section 222.151 is amended by:

m A. In paragraph (a), removing the
phrase “or Pub. L. 81-874"".

m B. In paragraph (b)(1), removing the
number “30” and adding in its place the
number “60”.

§222.152 [Amended]

W 34. Section 222.152 is amended in
paragraphs (a)(1) and (c) by removing
the phrase “or Pub. L. 81-874" from
each of those paragraphs.

m 35. Section 222.153 is amended by
revising paragraph (a) to read as follows:

§222.153 How must a local educational
agency request an administrative hearing?
* * * * *

(a)(1) If it mails the hearing request,
address it to the Secretary, c¢/o Director,
Impact Aid Program, Room 3E105, U.S.
Department of Education, 400 Maryland
Avenue SW., Washington, DC 20202—
6244;

(2) If it hand-delivers the hearing
request, deliver it to the Director, Impact
Aid Program, Room 3E105, U.S.
Department of Education, 400 Maryland
Avenue SW., Washington, DC 20202—
6244; or

(3) If it emails the hearing request,
send it to Impact.Aid@ed.gov.

Note to paragraph (a): The Secretary
encourages applicants requesting an
Impact Aid hearing to mail or email
their requests. Because of enhanced
security procedures, building access for
non-official staff may be limited.
Applicants should be prepared to mail
their hearing requests if they or their
courier are unable to obtain access to
the building.

* * * * *

§222.159 [Amended]

m 36. Section 222.159 is amended by
removing the phrase “60 days” and
adding, in its place, the phrase “30
working days (as determined by the
LEAs or State)”.
m 37. Section 222.161 is amended by:
m A. Revising paragraph (a)(1)(ii).
m B. Removing paragraph (a)(1)(iii).
m C. Revising paragraph (a)(5).
m D. In paragraph (c), amending
paragraph (4) of the definition of
“current expenditures” by adding the
word “or” after the semicolon.
m E. In paragraph (c), amending
paragraph (5) of the definition of
“current expenditures” by removing the
phrase “‘or under Pub. L. 81-874” and
removing ‘; or’” and adding in its place
a period.
m F. In paragraph (c), removing
paragraph (6) of the definition of
“current expenditures”.

The revisions read as follows:

§222.161 How is State aid treated under
section 8009 of the Act?

(a] * % %

(1) * % %

(ii) A State may not take into
consideration—

(A) That portion of an LEA’s payment
that is generated by the portion of a
weight in excess of one under section
8003(a)(2)(B) of the Act (children
residing on Indian lands);

(B) Payments under section 8003(d) of
the Act (children with disabilities); or

(C) The amount that an LEA receives
under section 8003(b)(2) that exceeds
the amount the LEA would receive if
eligible under section 8003(b)(1) and not
section 8003(b)(2) (heavily impacted
LEAs).

* * * * *

(5) A State may not take into
consideration payments under the Act
before its State aid program has been
certified by the Secretary.

* * * * *

§222.163 [Amended]

m 38. Section 222.163 is amended by:
m A. In paragraph (a), removing the
phrase “and Pub. L. 81-874".

m B. In paragraph (c), removing the
phrase “and Pub. L. 81-874” and ““or
payments under Pub. L. 81-874".

§222.165 [Amended]

m 39. Section 222.165 is amended in
paragraph (a)(1) by removing the
number “30” and adding in its place the
number “60”.

§222.175 [Amended]

m 40. Section 222.175 is amended by:
m A. Removing paragraphs (a)(4) and (8)
and redesignating paragraphs (a)(5)
through (7) as paragraphs (a)(4) through
(6), respectively.
m B. Redesignating paragraph (b) as
paragraph (c) and adding a new
paragraph (b).

The addition reads as follows:

§222.175 What regulations apply to
recipients of funds under this program?
* * * * *

(b) The OMB Guidelines to Agencies
on Governmentwide Debarment and
Suspension (Nonprocurement) in 2 CFR
part 180, as adopted and amended as
regulations of the Department in 2 CFR
part 3485, and the Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards in 2 CFR part 200, as
adopted and amended in 2 CFR part
3474.

* * * * *
[FR Doc. 2015-14213 Filed 6-10-15; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Parts2and 7
[Docket No. PTO-T-2013-0027]
RIN 0651-AC89

Changes in Requirements for
Collective Trademarks and Service
Marks, Collective Membership Marks,
and Certification Marks

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Final rule.

SUMMARY: The United States Patent and
Trademark Office (“USPTQO”) is
amending the rules related to collective
trademarks, collective service marks,
and collective membership marks
(together “collective marks”), and
certification marks to clarify application
requirements, allegations of use
requirements, multiple-class application
requirements, and registration
maintenance requirements for such
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marks. These rule changes codify
current USPTO practice set forth in the
USPTO’s “Trademark Manual of
Examining Procedure” (“TMEP”’) and
precedential case law. These changes
also permit the USPTO to provide the
public more detailed guidance regarding
registering and maintaining registrations
for these types of marks and promote
the efficient and consistent processing
of such marks. Further, the USPTO is
amending several rules beyond those
related to collective marks and
certification marks to create consistency
with rule changes regarding such marks
and to streamline the rules, by
consolidating text and incorporating
headings, for easier use.

DATES: This rule is effective on July 11,
2015.

FOR FURTHER INFORMATION CONTACT:
Cynthia Lynch, Office of the Deputy
Commissioner for Trademark
Examination Policy, at (571) 272-8742
or tmpolicy@uspto.gov.

SUPPLEMENTARY INFORMATION:

Executive Summary: Purpose: As
noted above, the revised rules benefit
the public by providing more
comprehensive and specific guidance
regarding registering collective marks
and certification marks. The current
rules incorporate by reference the
trademark and service mark application
rules; however, wording in the
trademark and service mark application
rules sometimes may not be specifically
suited to collective and certification
mark applications. Therefore, the
USPTO is revising the rules in parts 2
and 7 of title 37 of the Code of Federal
Regulations to codify current USPTO
practice in TMEP sections 1302, 1303 et
seq., 1304, and 1306, and to state clearly
and provide sufficient detail regarding
the requirements for collective and
certification mark applications. The
USPTO is also harmonizing registration
maintenance requirements with
application requirements where
appropriate.

Further, rule changes beyond those
related to collective marks and
certification marks provide consistency
with changes made regarding those
marks and streamline the rules, by
consolidating text and incorporating
headings, for easier use.

To provide additional context for the
ensuing discussion of the amended and
revised rules regarding collective marks
and certification marks, the following is
a brief description of those types of
marks.

There are two types of collective
marks as defined by section 45 of the
Trademark Act of 1946, as amended
(“the Act”): (1) collective trademarks or

collective service marks; and (2)
collective membership marks. 15 U.S.C.
1127. A collective trademark or
collective service mark is used by
members of a collective organization to
identify and distinguish their goods or
services from those of nonmembers.
TMEP section 1303. By contrast,
collective membership marks are used
by members of a collective organization
to indicate membership in the collective
membership organization. TMEP section
1304.02.

Certification marks are used by
authorized users to indicate the
following: (1) goods or services have
been certified as to quality, materials, or
mode of manufacture; (2) goods or
services have been certified to originate
in a specific geographic region; and/or
(3) the work or labor on goods or for
services was certified to have been
performed by a member of a union or
other organization, or to certify that the
performer meets certain standards.
TMEP section 1306.01. A certification
mark is similar to a collective trademark
or collective service mark except that
the users are not members of a collective
organization. See TMEP section
1306.09(a). That is, a collective
trademark or collective service mark is
used by members of an organization
who meet the collective organization’s
standards of admission, while a
certification mark is used by parties
whose products or services meet the
certifying organization’s established
standards.

Summary of Major Provisions: As
stated above, the USPTO is revising the
rules in parts 2 and 7 of title 37 of the
Code of Federal Regulations to codify
current USPTO practice in TMEP
sections 1302, 1303 et seq., 1304, and
1306, and to state clearly, and provide
additional detail regarding, the
requirements for collective and
certification mark applications, as well
as to harmonize registration
maintenance requirements with
application requirements where
appropriate. Further, the USPTO is
revising additional rules within these
parts for consistency and clarity.

Costs and Benefits: This rulemaking is
not economically significant under
Executive Order 12866 (Sept. 30, 1993).

Proposed Rule and Request for
Comments

The proposed rule was published in
the Federal Register on February 20,
2014, at 79 FR 9678, and in the Official
Gazette on April 8, 2014. The USPTO
received comments from two
intellectual property organizations.
These comments are posted on the
USPTO’s Web site at http://

www.uspto.gov/trademarks/law/Fr
Notice comments.jsp and are addressed
below.

The following rules are amended:
§§2.2,2.20, 2.22, 2.32-2.35, 2.41-2.42,
2.44-2.45, 2.56, 2.59, 2.71, 2.74, 2.76,
2.77, 2.86, 2.88-2.89, 2.146, 2.161,
2.167, 2.173, 2.175, 2.183, 2.193, 7.1,
and 7.37.

Part 2: Rules of Practice in Trademark
Cases

Rules Applicable to Trademark Cases

The USPTO is amending § 2.2,
regarding definitions, and adding terms
to this section to enable the deletion of
repetitious wording in the rules
wherever possible. Specifically, § 2.2(h)
is amended to clarify that the definition
of “international application” is limited
to an application seeking an extension
of protection of an international
registration in an initial designation.
Also, §2.2(i) through (n) is added to set
forth the following new definitions:
subsequent designation; holder; use in
commerce or use of the mark in
commerce; bona fide intention to use
the mark in commerce; bona fide
intention, and is entitled, to exercise
legitimate control over the use of the
mark in commerce; and verified
statement, verify, verified, or
verification.

Declarations

The USPTO is revising § 2.20,
regarding declarations in lieu of oaths,
as follows: in the introductory text,
delete “verification” to correspond with
the definition of that term in § 2.2(n),
and add the term ““declaration;” in the
second paragraph delete “undersigned”’
and replace it with ““signatory” and
delete “document” and replace it with
“submission.”

Application for Registration

The USPTO is amending § 2.22(a)(8)
to delete the language “and at http://
www.uspto.gov’’ to codify current
USPTO practice that the identification
in a TEAS Plus application must be
selected from the USPTQO’s “U.S.
Acceptable Identification of Goods and
Services Manual” available in the TEAS
Plus application form.

The USPTO is amending the rule title
of § 2.32 to ““Requirements for a
complete trademark or service mark
application.” In addition, § 2.32(f) is
added to cross-reference § 2.44 for the
requirements for collective mark
applications, and § 2.32(g) is added to
cross-reference § 2.45 for the
requirements for certification mark
applications.

The USPTO is revising § 2.33,
regarding verified statements for
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trademarks or service marks, to ensure
the language corresponds with other
rules, including the definitions in § 2.2.
Section 2.33 is also revised as follows:
amend the rule title to “Verified
statement for a trademark or service
mark;” revise § 2.33(e)(1) to include
language similar to the current rule,
“that the U.S. Congress can regulate on
or in connection with the goods or
services specified in the international
application/subsequent designation;”
revise § 2.33(e)(3), to correspond with
§2.33(e)(1), and to amend ““international
application/registration” to
“international application/subsequent
designation;” and add § 2.33(f) to set
forth the type of verified statement
required for concurrent use applications
under § 2.42. Further, in response to a
comment submitted regarding

§ 2.34(a)(1)(i), the USPTO is amending
§ 2.33(c) slightly for purposes of
consistency with § 2.34(a)(1)(i), (a)(2),
(a)(3)(i), and (a)(4)(i); § 2.44(b); and
§2.45(b).

The USPTO is amending § 2.34,
regarding filing bases for trademark or
service mark applications, to ensure the
language corresponds with other rules,
including the new definitions in § 2.2;
to delete the definition of “commerce”
in current § 2.34(c) as redundant of
section 45 of the Act; and to correct a
typographical error. Further, the rule
title is amended to ‘“‘Bases for filing a
trademark or service mark application.”
Section 2.34(a)(1)(iv) is also amended to
delete “actually” as a redundant term
for consistency with amendments to
§ 2.56(b)(2) and (c) regarding specimens,
§ 2.76(b)(2) regarding amendments to
allege use, and § 2.88(b)(2) regarding
statements of use. Lastly, § 2.34(b)(1)-(3)
is revised by condensing the text in
§ 2.34(b), and adding the title “More
than one basis.”

Comment: One commenter noted that,
in §2.34(a)(1)(i) where the verification
is not filed with the initial application,
that rule appeared to require an
applicant to aver that the mark “has
been” in continuous use as of the
application filing date; that is, when
subsequently filing the verified
statement, a declarant must affirm that
the mark is in use as of the initial
application filing date and has been in
continuous use from that date until the
date the verification is submitted. The
commenter suggested retaining the
language in the current rule and using
“was in use in commerce as of the
application filing date.” The commenter
similarly noted that this comment
applies to the subsections relating to
applications filed under section 1(b) or
44 of the Act.

Response: The commenter’s
suggestion is adopted. The language in
the current rule has always been
interpreted as including a presumption
that an applicant’s use or bona fide
intent is continuous after filing an
application; thus, the current language
is acceptable and sufficient to
incorporate that presumption. Thus, the
USPTO will retain “was in use in
commerce” in § 2.34(a)(1)(i) and ‘“had a
bona fide intention” in § 2.34(a)(2),
(a)(3)(i), and (a)(4)(ii). In addition,
§2.33(c), §2.44(b), and § 2.45(b) are
revised to correspond with the changes
made to these subsections.

The USPTO is revising § 2.35,
regarding adding, deleting, or
substituting bases, to include the
requirements for collective marks and
certification marks for consistency with
revisions made to § 2.44(c). Specifically,
§2.35 is amended as follows: in
§2.35(b)(1), add cross-references to
§2.44 and § 2.45 for requirements for a
new basis in a collective or certification
mark application; in § 2.35(b)(6), add
“or collective membership
organization” to indicate which goods,
services, or organization the added or
substituted basis will apply; in
§2.35(b)(7), add ““or collective
membership organization” to indicate
which goods, services, or organization
were covered by the deleted basis; and
in § 2.35(b)(8), add text to clarify that an
applicant may not amend an application
to seek both sections 1(b) and 1(a) of the
Act for identical goods or services or the
same collective membership
organization.

The USPTO is revising § 2.41,
regarding proof of distinctiveness under
section 2(f) of the Act, to specify the
type of proof required to establish such
a claim for trademarks, service marks,
collective marks, and certification
marks, and to make other changes
consistent with current USPTO practice.
Specifically, § 2.41 is revised as follows:
in § 2.41(a), add the title “For a
trademark or service mark’ and set forth
in § 2.41(a)(1)—(3) most of the current
text in existing § 2.41; and in § 2.41(b),
add the title “For a collective trademark
or collective service mark” and set forth
in § 2.41(b)(1)—(3) the requirements for
collective trademarks or collective
service marks. The following is also
added to §2.41: in § 2.41(c), set forth the
requirements for collective membership
marks; and in § 2.41(d), set forth the
requirements for certification marks.
Further, additional revisions in § 2.41
are added to correspond with the new
definitions in § 2.2 and to include
subsections with subheadings that set
forth the three types of proof that can be
submitted to establish distinctiveness

under 15 U.S.C. 1052(f). In addition,
§2.41(a)(1), (c)(1), and (d)(1) add the
term “‘active” to clarify and codify
current USPTO practice, see TMEP
section 1212.04(d), that evidence of
distinctiveness must be based on
ownership of an active prior registration
on the Principal Register or under the
Trademark Act of 1905. Further,
§2.41(a)(1) and (d)(1) clarify that such
registration must be for goods or
services sufficiently similar to those in
the application, and § 2.41(c)(1) adds
that the nature of the collective
membership organization must be
sufficiently similar to the collective
membership organization in the
application, such that these
requirements in § 2.41(a)(1), (d)(1), and
(c)(1) codify precedential case law and
current USPTO practice. See In re Dial-
A-Mattress Operating Corp., 240 F.3d
1341, 1347, 57 USPQ2d 1807, 1812
(Fed. Cir. 2001), In re Rogers, 53
USPQ2d 1741, 1744 (TTAB 1999),
TMEP sections 1212.04(c), 1212.09(a).
Lastly, § 2.41(e) excludes from § 2.41(d)
geographic matter in certification marks
certifying regional origin, because 15
U.S.C. 1052(e)(2) does not apply to such
terms. See TMEP section 1306.02.

Comment: One commenter suggested
that § 2.41(e) be revised to clarify further
that, although geographic indications
are considered certification marks,
§2.41(d) does not apply to geographic
indications of origin. The commenter
suggested revising § 2.41(e) as follows:
“Paragraph (d) does not apply to
geographical matter in a certification
mark certifying regional origin because
section 2(e)(2) of the Act does not apply
to certification marks that are
indications of regional origin.”

Response: The USPTO agrees with
this further clarification and adopts the
commenter’s suggestion.

The USPTO is revising § 2.42,
regarding concurrent use requirements,
to incorporate requirements for
collective marks and certification marks,
as well as to make other changes
consistent with current USPTO practice.
Specifically, the USPTO is adding
§ 2.42(a) to require an application for
registration for lawful concurrent use to
assert use in commerce in accordance
with current USPTO practice, see TMEP
section 1207.04(b), and the USPTO’s
“Trademark Trial and Appeal Board
Manual of Procedure” section 1101.01,
and that such application be for a mark
seeking registration on the Principal
Register under the Act, in accordance
with current § 2.99(g), and include all
relevant application requirements,
including § 2.44 for collective marks or
§ 2.45 for certification marks, if
applicable. In addition, § 2.42(b) is
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added to enumerate the additional
requirements for concurrent use
applications set forth in the existing
second sentence of current § 2.42 and to
modify such text to incorporate the
requirements for collective marks and
certification marks. Further, § 2.42(c) is
added to cross-reference current § 2.73,
pertaining to amending an application
to recite concurrent use, and § 2.42(d) is
added to cross-reference current § 2.99,
pertaining to concurrent use
proceedings at the Trademark Trial and
Appeal Board.

The USPTO is revising § 2.44,
regarding collective marks, to include
all requirements for a collective mark
application in one rule. Specifically,

§ 2.44 is revised as follows: in § 2.44(a),
enumerate the application requirements
for a collective mark, incorporating the
relevant application requirements from
current § 2.32, regarding the
requirements for a complete trademark
or service mark application, current

§ 2.44, and current USPTO practice, see
TMEP sections 1303.02 et seq. for
collective trademarks and collective
service marks, and TMEP section
1304.08(c)—(f) for collective membership
marks; and in § 2.44(b), specify the
requirements for a verified statement
that was not filed within a reasonable
time after signing or was omitted from
the application to correspond primarily
with § 2.33(c) and § 2.34(a)(1)(i), (a)(2),
(a)(3)(i), and (a)(4)(ii). In addition, the
following is added to § 2.44: in § 2.44(c),
specify the requirements for claiming
more than one filing basis in the
application to correspond with § 2.34(b);
in § 2.44(d), specify the requirements for
the verification in a concurrent use
application to correspond with § 2.33(f);
and in § 2.44(e), cross-reference the
multiple-class application requirements
rule in § 2.86 for consistency with

§ 2.32(e). Further, § 2.44 is revised to
correspond with the new definitions in
§ 2.2. Also, the rule title is amended to
“Requirements for a complete collective
mark application” for consistency with
the rule title of § 2.32 regarding
trademark and service mark application
requirements. Further, § 2.44(a)(4)(v) is
slightly revised, to correspond with
§2.33(e)(1), to amend the language to
include “that the U.S. Congress can
regulate on or in connection with the
goods or services specified in the
international application/subsequent
designation.” Additionally, in response
to a comment submitted regarding
§2.34(a)(1)(i), the USPTO is further
amending § 2.44(b) to correspond with
slight changes to § 2.33(c); § 2.34(a)(1)(i),
(a)(2), (a)(3)(i), and (a)(4)(ii); and

§ 2.45(b). Finally, § 2.44(c) is further

revised to clarify that an applicant may
claim more than one filing basis in a
collective membership mark
application.

The USPTO is revising § 2.45,
regarding certification marks, to include
all requirements for a certification mark
application in one rule, and to be
consistent with the formatting of § 2.44
for collective mark application
requirements. Specifically, § 2.45 is
revised as follows: in § 2.45(a),
enumerate the application requirements
for a certification mark, incorporating
the relevant application requirements
from current § 2.32, regarding the
requirements for a complete trademark
or service mark application, current
§ 2.45, and current USPTO practice, see
TMEP sections 1306.06 et seq.; and in
§ 2.45(b), specify the requirements for a
verified statement that was not filed
within a reasonable time after signing or
was omitted from the application to
correspond primarily with § 2.33(c) and
§2.34(a)(1)(1), (a)(2), (a)(3)(1), and
(a)(4)(ii) and § 2.44(b). In addition, the
following is added to § 2.45: in § 2.45(c),
specify the requirements for claiming
more than one filing basis in the
application to correspond with § 2.34(b)
and § 2.44(c); in § 2.45(d), specify the
requirements for the verification in a
concurrent use application to
correspond with § 2.33(f) and § 2.44(d);
in § 2.45(e), cross-reference the
multiple-class application requirements
rule in § 2.86 for consistency with
§2.32(e) and § 2.44(e); and in § 2.45(f),
prohibit a single application from
including both a certification mark and
another type of mark, because the
USPTO’s databases preclude capturing
different legal requirements for multiple
types of marks in a single application,
and also prohibit the registration of the
same mark for the same goods and/or
services as both a certification mark and
another type of mark, in accordance
with sections 4 and 14(5)(B) of the Act
and current USPTO practice, see TMEP
section 1306.05(a). Further, §2.45 is
revised to correspond with the new
definitions in § 2.2. Also, the rule title
is amended to ‘“Requirements for a
complete certification mark application;
restriction on certification mark
application” for consistency with the
rule title of § 2.32 regarding trademark
and service mark application
requirements and § 2.44 regarding
collective mark application
requirements. Additionally,
§2.45(a)(4)(v)(B) is slightly revised, to
correspond with § 2.33(e)(1), to amend
the language to include ““that the U.S.
Congress can regulate on or in
connection with the goods or services

specified in the international
application/subsequent designation.”
Finally, in response to a comment
submitted regarding § 2.34(a)(1)(i), the
USPTO is further amending § 2.45(b) to
correspond with slight changes to
§2.33(c); § 2.34(a)(1)(1), (a)(2), (a)(3)(1),
and (a)(4)(ii); and § 2.44(b).

Specimens

The USPTO is amending § 2.56(b)(2)
and (c), regarding specimens, to delete
the term ““actually” as a redundant term
and for consistency with similar
amendments to § 2.34(a)(1)(iv),
§2.76(b)(2), § 2.88(b)(2), and § 2.161(g).
Additionally, § 2.56(b)(5) is amended to
delete ““to certify” and replace it with
“to reflect certification of.”” Lastly,
§2.56(d)(3), regarding bulky specimens,
is revised as follows: “In the absence of
non-bulky alternatives, another
appropriate medium may be designated
as acceptable by the Office.”

Comment: One commenter suggested
that § 2.56(d)(3), pertaining to bulky
specimens, be revised to omit references
to specific forms of media because of the
rapid evolution of technology related to
such media and to minimize future
amendments to this rule. The
commenter suggested revising this rule
to “In the absence of non-bulky
alternatives, the Office may accept a
specimen of use in any appropriate
medium.”

Response: The USPTO agrees that
technology related to data storage media
is rapidly evolving and that listing
specific types of media could require
amendment to this rule at a subsequent
date. Thus, the USPTO is revising
§ 2.56(d)(3) to omit references to specific
forms of media and to state that, in the
absence of non-bulky alternatives,
another appropriate medium may be
designated as acceptable by the USPTO.

The USPTO is amending § 2.59,
regarding substitute specimens, to
change existing text to “verified
statement” to correspond with § 2.2(n).
Additionally, § 2.59(a) and (b) are
amended to reference substitute
specimens for a collective membership
mark.

Amendment of Application

The USPTO is amending § 2.71(a),
regarding amendments to the
identification of goods and/or services,
to reference amending the description of
the nature of a collective membership
mark. In addition, §2.71(b)—(d) is
amended to change existing text to
correspond with § 2.2(n). Further,
§2.71(e) is added to set forth that an
amendment that would materially alter
a certification statement pursuant to
§2.45(a)(4)(1)(A) and (a)(4)(ii)(A), is not
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permitted, which is consistent with
§ 2.173(f) regarding such amendments
after registration.

The USPTO is amending § 2.74(b),
regarding the form and signature of an
amendment, to change existing text to
cross-reference the definition of
“verification” in § 2.2(n).

The USPTO is amending § 2.77(a)(1),
regarding permissible amendments
submitted between a notice of
allowance and the filing of a statement
of use, to include deletion of the entire
identification for a collective
membership mark.

The USPTO is amending § 2.76,
regarding amendments to allege use, to
include the relevant requirements for
collective marks and certification marks,
and to be consistent with § 2.88 for
statements of use. Specifically, § 2.76 is
amended as follows: in § 2.76(a), add
the title “When to file an amendment to
allege use;” in § 2.76(a)(1) and (a)(2),
include most of the text from current
§2.76(a) and (c), except amend the
language in the last sentence of current
§2.76(a)(1) regarding the USPTO
returning an untimely filed amendment
to allege use to indicate that under
current practice the USPTO will not
review such an amendment, see TMEP
section 1104.03(b)-(c), and the last
sentence in current § 2.76(c), which is
slightly amended and moved to
§2.76(b)(1)(iii); in § 2.76(b), add the title
“A complete amendment to allege use”
and include in § 2.76(b)(1)-(5) the text
from current § 2.76(b) and (c) and the
requirements for collective marks and
certification marks, and in § 2.76(b)(6),
require the title “Amendment to Allege
Use” at the top of the first page of the
document for those documents not filed
using the Trademark Electronic
Application System (TEAS); in § 2.76(c),
add the title “Minimum filing
requirements for a timely filed
amendment to allege use”” and include
the text from current § 2.76(e) and
change existing text to “verified
statement” to correspond with § 2.2(n);
in § 2.76(d), add the title “Deficiency
notification” and include the text from
current § 2.76(g); in § 2.76(e), add the
title “Notification of refusals and
requirements”” and include most of the
text from current § 2.76(f), except the
second to last sentence regarding the
USPTO providing notification of
acceptance of an amendment to allege
use because current practice is that a
notice of approval for publication
provides such notice, and the last
sentence which is slightly amended and
moved to §2.76(h); in § 2.76(f), add the
title “Withdrawal”’ and include the text
from current § 2.76(h); in § 2.76(g), add
the title “Verification not filed within

reasonable time,” and include the text
from current § 2.76(i) and change
existing text to “verified statement” to
correspond with § 2.2(n); in § 2.76(h),
add the title “An amendment to allege
use is not a response but may include
amendments,” include slightly revised
text from the last sentence of current
§2.76(f), and clarify that an amendment
to allege use may include amendments
in accordance with §2.59 and §2.71
through §2.75; in § 2.76(i), specify the
requirements for the verification in a
concurrent use application under § 2.42;
and in § 2.76(j), add the title “Multiple-
class application.” Additionally, the
USPTO is further amending § 2.76(g) for
consistency with revisions made in
response to a comment to § 2.34(a)(1)(i)
regarding bases for filing a trademark or
service mark application and to include
the relevant statement for collective
marks and certification marks. Finally,
the USPTO is further amending § 2.76(i)
slightly for consistency with revisions
made to § 2.88(i) for a statement of use
after a notice of allowance.

Classification

The USPTO is amending § 2.86,
regarding multiple-class application
requirements, to include the
requirements for collective marks and
certification marks, and to make other
changes consistent with current USPTO
practice. Specifically, § 2.86 is amended
as follows: set forth the rule title as
“Multiple-class applications;” in
§2.86(a), set forth the requirements for
a single trademark, service mark, and/or
collective mark application for multiple
classes, clarifying that such an
application must satisfy either the
trademark or service mark application
requirements in § 2.32 or the collective
mark application requirements in § 2.44,
in addition to providing the applicable
goods, services, or nature of the
collective membership organization in
each appropriate international or U.S.
class, and providing a fee, dates of use,
and a specimen for each class based on
use in commerce or a bona fide intent
statement for each class based on
section 1(b), 44, or 66(a) of the Act; in
§2.86(b), set forth the requirements for
a single certification mark application
for goods and services, clarifying that
such multiple-class application must
satisfy the certification mark application
requirements in § 2.45, in addition to
identifying the applicable goods and
services in each appropriate U.S. class
for applications filed under section 1 or
44 of the Act or in the international
classes assigned by the World
Intellectual Property Organization’s
International Bureau for applications
filed under section 66(a) of the Act, and

providing a fee, dates of use, and a
specimen for each class based on use in
commerce or a bona fide intent
statement for each class based on
section 1(b), 44, or 66(a) of the Act; and
in §2.86(c), amend to include the text
in the last sentence of current

§ 2.86(a)(3) regarding an applicant not
claiming both section 1(a) and 1(b) of
the Act for identical goods or services in
a single application. In addition, the
following is added to § 2.86: in § 2.86(d),
restrict a single application based on
section 1 or 44 of the Act from including
goods or services in U.S. Classes A and/
or B and either goods or services in any
international class or with a collective
membership organization in U.S. Class
200, and restrict a single application
based on section 66(a) of the Act from
including goods, services, or a collective
membership organization in any
international class, for consistency with
§2.45(f); in § 2.86(e), add the text from
current § 2.86(b) regarding multiple-
class requirements for amendments to
allege use and statements of use; and in
§ 2.86(f), add the text in current § 2.86(c)
regarding issuing a single registration
certificate for multiple-class
applications.

Post Notice of Allowance

The USPTO is amending § 2.88,
regarding statements of use, to include
the relevant requirements for collective
marks and certification marks, and to be
consistent with § 2.76 for amendments
to allege use. Specifically, § 2.88 is
amended as follows: set forth the rule
title as “Statement of use after notice of
allowance;” in § 2.88(a), add the title
“When to file a statement of use;” in
§ 2.88(a)(1), include most of the text
from current § 2.88(a), except delete the
language regarding the USPTO returning
a premature statement of use filed prior
to issuance of a notice of allowance
because under current practice the
USPTO will not return or review it, see
TMEP section 1109.04; in § 2.88(a)(2),
include most of the text from current
§ 2.88(c), except for the last sentence
which is slightly amended and moved
to §2.88(b)(1)(iii); in § 2.88(b), add the
title “A complete statement of use,”
include in §2.88 (b)(1)-(3) the text from
current § 2.88(b), in § 2.88(b)(1)(iii)
additionally include most of the last
sentence from current § 2.88(c), in
§ 2.88(b)(1)(iv) additionally include the
text from current § 2.88(i)(1)-(2), in
§ 2.88 (b)(6) require the title “Statement
of Use” at the top of the first page of the
document for those documents not filed
using the TEAS, and in § 2.88(b)
incorporate the requirements for
collective marks and certification marks
and change text to “verified statement”
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to correspond with § 2.2(n); in § 2.88(c),
add the title “Minimum filing
requirements for a timely filed
statement of use,” include the text in
current § 2.88(e), and change text to
“verified statement” to correspond with
§2.2(n); in § 2.88(d), add the title
“Deficiency notification” and include
the text from current § 2.88(g), except
for the last sentence; in § 2.88(e), add
the title “Notification of refusals and
requirements” and include the text from
current § 2.88(f), except delete the
language regarding the USPTO
providing notification of acceptance of a
statement of use because the registration
certificate provides such notice; in
§ 2.88(f), add the title ‘‘Statement of use
may not be withdrawn” and include the
text in the last sentence of current
§2.88(g); in § 2.88(g), add the title
“Verification not filed within reasonable
time,” include the text from current
§ 2.88(k), and change existing text to
“verified statement” to correspond with
§2.2(n); in § 2.88(h), add the title
“Amending the application,” include
the text from the second to last sentence
of current § 2.88(f), and specify that
statements of use may include
amendments in accordance with § 2.51,
§2.59, and § 2.71 through § 2.75, as the
TEAS on-line statement of use form will
now accept such amendments within
the same form; in § 2.88(i), add the
requirements for the verification in a
concurrent use amendment under
§2.42; in § 2.88(j), add the title
“Multiple-class application” and
include the text from current § 2.88(1);
and in §2.88(k), add the title
“Abandonment” and include the text
from current § 2.88(h). Finally, the
USPTO is further amending § 2.88(g) for
consistency with revisions made in
response to a comment to § 2.34(a)(1)(i)
regarding bases for filing a trademark or
service mark application and to include
the relevant statement for collective
marks and certification marks.
Comment: One commenter requested
clarification that § 2.88(i) would apply
only in the rare circumstances in which
an applicant submitted a proper
amendment for concurrent use in a
section 1(b) application and satisfied the
jurisdictional requirements for
concurrent use under 15 U.S.C. 1052(d).
Response: Because an applicant must
assert use in commerce prior to seeking
concurrent use, the USPTO clarifies that
a proper amendment for concurrent use
submitted with an amendment to allege
use under § 2.76 or statement of use
under § 2.88 would be rare. The USPTO
further clarifies that for such an
amendment to be acceptable the
amendment must satisfy both the
requirements of § 2.73 for amending an

application to concurrent use and the
jurisdictional requirements under 15
U.S.C. 1052(d) for concurrent use. In
addition, the USPTO is amending
§2.76(i) and § 2.88(i) slightly to clarify
that an allegation of use must include a
modified verified statement if the
application is amended to concurrent
use under §2.73.

The USPTO is amending § 2.89,
regarding submitting a request for an
extension of time to file a statement of
use (“‘extension request”), to include the
relevant requirements for collective
marks and certification marks, as well as
to make other changes consistent with
current USPTO practice. Section 2.89 is
amended as follows: in § 2.89(a), add
the title “First extension request after
issuance of notice of allowance;” in
§ 2.89(a)(3), change text to “verified
statement” to correspond with § 2.2(n),
and incorporate the requirements for
collective marks and certification marks;
in § 2.89(b), add the title “Subsequent
extension requests” and a cross-
reference in § 2.89(b)(2) to § 2.89(a)(2),
as the fee requirements are the same for
first and subsequent extension requests;
in § 2.89(c), add the title “Four
subsequent extension requests
permitted;” in § 2.89(d), add the title
“Good cause,” enumerate in
§2.89(d)(1)-(3) the requirements for
showing good cause for all marks,
including collective marks and
certification marks, and include the text
from current § 2.89(d) in (d)(1); in
§ 2.89(e), add the title ‘“Extension
request filed in conjunction with or after
a statement of use” and amend the
current text for clarity; in § 2.89(f), add
the title “Goods or services” and
incorporate the requirements for
collective marks and certification marks;
in § 2.89(g), add the title “Notice of
grant or denial;”” and in § 2.89(h), add
the title “Verification not filed within
reasonable time,” incorporate the
requirements for collective marks and
certification marks, and change text to
“verified statement” to correspond with
§ 2.2(n). Further, the USPTO is
amending § 2.89(a)(3), (b)(3), and (h) for
consistency with revisions made in
response to a comment to § 2.34(a)(1)(i)
regarding bases for filing a trademark or
service mark application.

Petitions and Action by the Director

The USPTO is amending § 2.146(c),
regarding petitions to the Director, to
change existing text to “verified
statements” to correspond with § 2.2(n).
Additionally, § 2.146(d) is amended to
specify that a petition regarding a
cancelled or expired registration must
be submitted to the USPTO within two
months of the date when USPTO

records are updated to show the
registration as cancelled or expired, to
ensure that all interested parties will be
able to accurately determine the
deadline for filing a petition under these
circumstances.

Cancellation for Failure To File
Affidavit or Declaration

The USPTO is amending § 2.161,
regarding affidavits or declarations of
use in commerce or excusable nonuse
under section 8 of the Act, to include
the relevant requirements for collective
marks and certification marks, to change
text to correspond with § 2.2, and to
make other changes consistent with
current USPTO practice. Section
2.161(g) is revised to cross-reference
current § 2.56 regarding specimens and
delete § 2.161(g)(1)—(3), as similar
language appears in current § 2.56.
Section 2.161(h) is revised to
incorporate the language from current
§2.161(h)(1) into §2.161(h) and to
delete current § 2.161(h)(2)—(3), because
the sunset provision in § 2.161(h)(2)—(3),
in which § 2.161(h)(2) will no longer be
applied after June 21, 2014 to affidavits
or declarations filed under section 8 of
the Act, has expired. Section 2.161(i)
and (j) are added, as follows, to include
requirements for collective marks and
certification marks to harmonize the
USPTO’s post registration practice with
current examination practice, and to be
consistent with § 7.37(i)—(j), regarding
affidavits or declarations of use in
commerce or excusable nonuse under
section 71 of the Act: in §2.161(i), add
the title “Additional requirements for a
collective mark” and the additional
requirements for such marks, see TMEP
sections 1303.01, 1303.02(c)(i),
1304.08(f)(i)—(ii); in § 2.161(j), add the
title “Additional requirements for a
certification mark” and the additional
requirements for such marks, see TMEP
section 1306.06(f)(i)—(iii), (f)(v). Section
2.161(k) is added to cross-reference to
§ 7.37 regarding the requirements for a
complete affidavit or declaration of use
in commerce or excusable nonuse for a
registration with an underlying
application based on section 66(a) of the
Act.

Affidavit or Declaration Under Section
15 of the Act

The USPTO is amending § 2.167,
regarding an affidavit or declaration of
incontestability under section 15 of the
Act, to include the relevant
requirements for collective marks and
certification marks, to change text to
“verified” to correspond with § 2.2(n),
and to make other changes consistent
with current USPTO practice.
Specifically, § 2.167(f) is amended to



33176

Federal Register/Vol. 80, No. 112/ Thursday, June 11, 2015/Rules and Regulations

delete the last sentence of the current
rule because, under current USPTO
practice, notification acknowledging
receipt of the affidavit or declaration
only issues if the requirements of

§ 2.167(a) through (g) have been
satisfied, consistent with § 2.167(1). See
TMEP section 1605. Also §2.167(h), (i),
(j), and (k) are added, as follows, to
clarify current USPTO practice: in
§2.167(h), clarify that notification will
be provided to an owner if an affidavit
or declaration cannot be acknowledged
when the affidavit or declaration fails to
satisfy any requirements in paragraphs
§ 2.167(a) through (g), and that the
affidavit or declaration will be
abandoned if a response is not received
in the time specified in the notification;
in § 2.167(i), clarify that a notice of
acknowledgement will only issue if an
affidavit or declaration satisfies
§2.167(a) through (g); in § 2.167(j),
clarify that an affidavit or declaration
may be abandoned by petitioning the
Director under § 2.146 either before or
after a notice of acknowledgement
issues; and in § 2.167(k), clarify that a
new affidavit or declaration with a new
fee may be filed if an affidavit or
declaration is abandoned. See TMEP
section 1605.

Correction, Disclaimer, Surrender, Etc.

The USPTO is amending § 2.173,
regarding an amendment to a
registration, to include the relevant
requirements for collective marks and
certification marks, to change text to
correspond with § 2.2, and to make
other changes consistent with current
USPTO practice. Section 2.173 is
amended as follows: in § 2.173(b)(2),
cross-reference § 2.193(e)(6), regarding
trademark signature requirements, and
delete the language in this subsection
that is similar to wording in current
§2.193(e)(6); in § 2.173(d), clarify that
an amendment that would materially
alter the mark will not be permitted in
accordance with section 7(e) of the Act;
in § 2.173(e), amend the title to
“Amendment of identification of goods,
services, or collective membership
organization,” and the text to add a
reference to a description of the nature
of the collective membership
organization; and in § 2.173(f), amend
the title to “Amendment of certification
statement for certification marks” and
set forth the prohibition regarding
amending a certification statement, as
specified in § 2.45(a)(4)(i)(A) and
(a)(4)(ii)(A), in accordance with section
7(e) of the Act and for consistency with
§2.71(e). Section 2.173(f) is
redesignated as§ 2.173(g), and §2.173(g)
is redesignated as § 2.173(h). Section
2.173(i) is added with the heading “No

amendment to add or delete a section
2(f) claim of acquired distinctiveness,”
clarifying that the USPTO will not
permit an amendment seeking the
addition or elimination of a claim of
acquired distinctiveness, just as an
owner cannot amend a registration from
the Supplemental to the Principal
Register. See TMEP section 1609.09.

The USPTO is amending § 2.175(b)(2),
regarding correcting an owner’s mistake,
to change text to “verified” to
correspond with § 2.2(n).

Term and Renewal

The USPTO is amending § 2.183(d),
regarding requirements for a renewal
application, to specify that a renewal
application may cover less than all the
classes in a registration, in addition to
covering less than all the goods or
services in a registration.

General Information and
Correspondence in Trademark Cases

The USPTO is amending § 2.193,
regarding trademark correspondence
and signature requirements, to correct a
typographical error in § 2.193(c)(2), to
change current text in § 2.193(e)(1) to
correspond with §2.2(n), and to revise
the final sentence of § 2.193(f) to delete
reference to §10.23(c)(15) and instead
refer to § 11.804, as part 10 of this
chapter has been removed and reserved
and the content in current § 11.804
corresponds with content previously set
outin §10.23.

Part 7: Rules of Practice in Filings
Pursuant to the Protocol Relating to the
Madrid Agreement Concerning the
International Registration of Marks

Subpart A—General Information

The USPTO is amending § 7.1,
regarding definitions, to add § 7.1(f),
which incorporates by reference the
definitions in § 2.2(k) and (n), to apply
to filings pursuant to the Protocol
relating to the Madrid Agreement
concerning the international registration
of marks.

Subpart F—Affidavit Under Section 71
of the Act for Extension of Protection to
the United States

The USPTO is amending § 7.37,
regarding affidavits or declarations of
use in commerce or excusable nonuse
under section 71 of the Act, to include
the relevant requirements for collective
marks and certification marks and to
change text to correspond with §2.2.
Specifically, § 7.37(h) is revised to
incorporate the language from current
§7.37(h)(1) into § 7.37(h) and to delete
current § 7.37(h)(2)—(3), because the
sunset provision in § 7.37(h)(2)-(3), in
which §7.37(h)(2) will no longer be

applied after June 21, 2014 to affidavits
or declarations filed under section 71 of
the Act, has expired. Section 7.37(i) and
(j) are added, as follows, to include
requirements for collective marks and
certification marks so as to harmonize
the USPTO’s post registration practice
with current examination practice, and
to be consistent with § 2.161(i)-(j),
regarding affidavits or declarations of
use in commerce or excusable nonuse
under section 8 of the Act: in §7.37(i),
add the title “Additional requirements
for a collective mark” and the additional
requirements for such marks, see TMEP
sections 1303.01, 1303.02(c)(i),
1304.08(f)(i)—(ii), 1904.02(d); in § 7.37(j),
add the title “Additional requirements
for a certification mark” and additional
requirements for such marks, see TMEP
sections 1306.06(f)(i)—(iii), (f)(v),
1904.02(d).

Rulemaking Requirements

Administrative Procedure Act: The
changes in this rulemaking involve rules
of agency practice and procedure, and/
or interpretive rules. See Perez v. Mortg.
Bankers Ass’n, 135 S. Ct. 1199, 1204
(2015) (interpretive rules “advise the
public of the agency’s construction of
the statutes and rules which it
administers”) (citation and internal
quotation marks omitted); Nat’l Org. of
Veterans’ Advocates v. Sec’y of Veterans
Affairs, 260 F.3d 1365, 1375 (Fed. Cir.
2001) (rule that clarifies interpretation
of a statute is interpretive); Bachow
Commc’ns Inc. v. FCC, 237 F.3d 683,
690 (D.C. Cir. 2001) (rules governing an
application process are procedural
under the Administrative Procedure
Act); Inova Alexandria Hosp. v. Shalala,
244 F.3d 342, 350 (4th Cir. 2001) (rules
for handling appeals were procedural
where they did not change the
substantive standard for reviewing
claims).

Accordingly, prior notice and
opportunity for public comment for the
changes in this rulemaking are not
required pursuant to 5 U.S.C. 553(b) or
(c), or any other law. See Perez, 135 S.
Ct. at 1206 (notice-and-comment
procedu